IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A
M CHAEL BYARD, : CIVIL ACTI ON
Plaintiff, :
VS. : NO. 96- 8338
QUALMED PLANS FOR HEALTH, I|NC.,
f/k/ a GREATER ATLANTI C HEALTH
SERVI CE, INC., QUALMED PLANS
FOR HEALTH OF PA, INC., f/k/a
GREATER ATLANTI C HEALTH SERVI CE,
INC., and GREATER ATLANTI C HEALTH
SERVI CE, INC. ,

Def endant s.

VEMORANDUM

JOYNER, J. MAY , 1997

Plaintiff Mchael Byard ("Plaintiff") instituted this action
agai nst Defendants Qual Med Plans for Health, Inc., f/k/ia Geater
Atlantic Health Service, Inc., Qual Med Plans for Health of PA,
Inc., f/k/ia Geater Atlantic Health Service, Inc., and G eater
Atlantic Health Service, Inc. (collectively "Defendant” or
"Greater Atlantic") on Novenber 7, 1996 in the Court of Conmon
Pl eas for Phil adel phia County. The Conpl ai nt seeks danmages under
Pennsyl vania | aw for Defendant's alleged failure to tinely
precertify Plaintiff for surgery. Defendant renoved the case to
this Court pursuant to a Notice of Renoval filed Decenber 16,
1996. Defendant contends that Plaintiff asserts a claimfor
benefits under an enpl oyee wel fare benefit plan governed by the
Enpl oyee Retirenent Security Act of 1974, 29 U.S.C. 8§ 1001 et
seq. ("ERISA"). Before the Court is Plaintiff's Mdtion to Renand



this matter to the Court of Conmmon Pleas for Phil adel phia County.

For the follow ng reasons, the Mdtion is granted.

FACTS

Plaintiff suffers froma skin condition known as dissecting
cellulitis. He alleges that in the sunmer of 1994 he was advi sed
that surgical treatnment of his condition was nedically necessary,
but that his HMO, Defendant G eater Atlantic, refused to
precertify the surgery. Despite repeated confirmations of this
di agnosis, Geater Atlantic allegedly did not approve treatnent
until the fall of 1995. Plaintiff contends that because of the
del ay, the surgery was nore serious, |less effective, and had nore
di sfiguring consequences than would have occurred had G eater
Atl antic approved the surgery in the sumer of 1994. Plaintiff
brought this action in the Court of Common Pl eas for Phil adel phia
County seeki ng conpensatory and punitive damages under
Pennsyl vania tort |law. Defendant renoved the case to federal
court claimng jurisdiction under ERI SA, but Plaintiff chall enges
this contention in the instant Motion to Remand. The fact-
intensive inquiry called for by Plaintiff's Mdtion requires a
t hor ough exam nation of the funding and adm ni stration of program
under which Plaintiff was insured. W therefore begin by
reciting our factual findings in this case.

In 1992, Plaintiff, an electrician and el ectrical equi pnent

operator, went into the electrical contracting business with his



brothers Jeffrey, Chris, Marlon and Kevin.*

Byard Signal and
Lighting ("Byard Signal") was fornmed, with Jeffrey and Chris as
its shareholders and Jeffrey as its President. The business was
not successful. Byard Signal collected no revenue in either 1992
or 1993 and did only "several small little jobs" in 1994.
1/ 28/ 97 Dep. of Jeffrey Byard at 52. Business picked up in 1995,
but ground to a halt again by the end of 1996. |In short, Byard
Signal was a "part-tinme venture that never ... got off and
going." 1d. at 67.

Plaintiff was enpl oyed by Byard Signal fromthe sumrer of
1992 until March 1996. The only work Plaintiff perfornmed during
1992, 1993, and 1994 was consulting on Byard Signal's nunerous
bids for contracts. Such work was done sporadically, and
occasi onal | y weeks woul d pass where Plaintiff would do nothing at
all for Byard Signal. Plaintiff received no pay from Byard
Signal until the fall of 1995.% 1In 1996, Plaintiff left Byard
Signal to work full-time for his father's business, Byard

El ectric.

' It is the general practice of this Court in our menoranda

to refer to individuals by their surnanes. |In this case,

however, because of the nunber of Byards related to this |awsuit,
we will often use first names to identify the various individuals
i nvol ved.

2 Since Byard Signal's incorporation in June 1992, its only

enpl oyees have been the Byard brothers and a famly friend nanmed
Zachary Rollins, who was enpl oyed extrenely briefly in 1992. M.
Rollins never paid a prem um and was never covered by the group
policy. Jeffrey Byard testified that each of his brothers worked
ot her jobs to make ends neet while enployed by Byard Signal
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Shortly after formng Byard Signal in the sumer of 1992,
the Byard brothers decided to purchase health insurance at group
rates through the conpany. The Byards were famliar with Geater
Atl antic because it was the conpany by which enpl oyees of their
father's business were insured. Jeffrey contacted G eater
Atlantic, obtained information on the avail able plans, presented
the information to his brothers, and they agreed very quickly on
G eater Atlantic's cheapest option, the Partnership Plan (the
"Plan"). On August 26, 1993, Jeffrey signed a G oup Mster
Contract with Geater Atlantic enrolling Byard Signal's enpl oyees
in the Plan for one year effective Septenber 1, 1993. The Pl an
was renewed for two subsequent annual terns.

Jeffrey Byard handl ed adm nistrative tasks in connection
with the Plan. He distributed the Geater Atlantic enroll nment
packages to enpl oyees. He prepared, circulated to enpl oyees and
forwarded to Geater Atlantic the foll owi ng paperwork: enroll nment
change fornms, the Plan's small group profile docunentation,
enpl oyee W4 forns, and term nations of coverage. Wen Plaintiff
was dropped fromthe Plan in 1993, Jeffrey contacted G eater
Atlantic to discuss his status and remtted the paynent required
to reinstate Plaintiff on the Plan. Jeffrey also forwarded
docunentation to Geater Atlantic for Plaintiff, in order for
Plaintiff to receive prescription reinbursenent benefits.

Jeffrey was al so responsible for remtting the prem um
paynents to Greater Atlantic. Jeffrey Byard described "[t]he

arrangenent for the purchase of insurance worked as follows: ny
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enpl oyees woul d provide nonthly cash paynents, in the anount of
Greater Atlantic HMO nenbership premuns. | would then remt the
prem um paynents to Greater Atlantic." Aff. of Jeffrey Byard at
1 3. This statenent clearly oversinplifies the prem um paynent
process, however. The deposition testinony and docunentary
evi dence reveals the follow ng: Jeffrey Byard would col |l ect cash
fromhis brothers for their prem um paynents on a nonthly basis,
deposit the cash in Byard Signal's |one checking account, and
t hen send a check drawn on that account to G eater Atlantic for
the total anount due. The brothers would rarely pay Jeffrey the
exact anmount due, but sone anount that was close. For exanple,
he testified that "[i]f the guy's premumis $145 and he cones to
gi ve you $140, you know, that's sufficient" and "if the prem uns
were 156. 65, they would give $160." 1/28/97 Dep. of Jeffrey
Byard at 88, 153. Shortfalls in a given nonth for a particul ar
enpl oyee woul d be made up with the surplus fromthat enployee's
past paynents, surplus from other enployees' contributions, or
fromthe funds contributed by the brothers to cover Byard
Signal's general expenses (e.g., telephone, postage, and ot her
costs of preparing bids).?

According to Jeffrey Byard, his brothers' nonthly cash
paynents exceeded the total anobunt due to Greater Atlantic each

month "nore tinmes than not." Id. at 89, 153. This statenent is

® Byard Signal earned virtually no revenue until 1995, so

any funds in the corporate checking account before then would
have been contributed by the brothers thensel ves.
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difficult to verify because no effort was nade to docunent

enpl oyees' specific contributions towards their prem um paynents.
Def endants were able to identify, however, only a single paynent
made by Byard Signal to Geater Atlantic that was made before
adequat e funds had been collected in advance. This paynent, made
in Septenber 1993, was for $627.84, $47.84 nore than the $580. 00
t hat had been deposited earlier that nonth. GCenerally, the
record indicates that if Jeffrey failed to collect sufficient
funds fromhis brothers for a given nonth, either the delinquent
br ot her was dropped fromthe Plan or Byard Signal sinply paid
nothing for the nonth. Any funds that had been contributed woul d
then be used to cover other corporate expenses until sufficient
cash had been collected to pay the premuns. |In fact, Jeffrey
Byard appears occasionally to have used the cash collected for
prem um paynents on ot her corporate expenses even in nonths when
all brothers nmade their paynents. The check eventually sent to
G eater Atlantic would be drawn on general corporate funds. Such
practices caused Byard to be behind in its paynents to G eater
Atlantic "for quite sone tine." 1d. at 165.

Wth these facts in mnd, we begin our analysis.

DI SCUSSI ON
Plaintiff argues that we [ ack subject matter jurisdiction
over this action because the Plan is not an ERI SA enpl oyee
wel fare benefit plan and, even if it were, Plaintiff is not

asserting state law clains that fall within ERISA's civil
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enforcenent provisions. See Dukes v. U S. Healthcare, Inc., 57

F.3d 350, 354 (3d Cir.), cert. denied, 116 S.C. 564 (1995); 29

US C 8 502(a)(1)(B). Because of our disposition of the forner
claim we do not reach the latter

Under the federal renoval statute, a "civil action brought
in a State court of which the district courts of the United
States have original jurisdiction, may be renoved by the
def endant or the defendants, to the district court of the United
States.” 28 U.S.C. 8§ 1441(a). GCenerally, under the well-pl eaded
conplaint rule, renoval is proper in federal question cases "only
if a federal question is presented on the face of the plaintiff's
properly pleaded conplaint." Dukes, 57 F.3d at 353 (citing

Franchi se Tax Bd. v. Construction Laborers Vacation Trust , 463

US 1, 9-12 (1983)). There are sone clainms, however, that

because "Congress may so conpletely pre-enpt a particular area
any civil conplaint raising this select group of clains is

necessarily federal in character."” Dukes, 57 F.3d at 354 (citing

Metropolitan Life Ins. Co. v. Taylor, 481 U S 58, 63-64 (1987)).

A claimto recover benefits due under an ERI SA "enpl oyee benefit

pl an" is one such claim Dukes, 57 F.3d at 354; Ginp v. Blue

Cross/Blue Shield, of Vernont, 34 F.3d 148, 151 (2d Cir. 1994).

ERI SA defines an "enpl oyee wel fare benefit plan" as:

any plan, fund, or program which was heretofore established
or is hereafter established or maintai ned by an enpl oyer

to the extent that such plan, fund, or program was
established or is maintained for the purpose of providing
for its participants or their beneficiaries, through the
pur chase of insurance or otherw se, ... nedical, surgical

or hospital care or benefits ...

v



29 U.S.C. 8§ 1002(1). Pursuant to its authority under 29 U.S.C. §
1135, the Departnent of Labor has pronul gated regul ati ons
designed to "clarify the definition of the terns 'enpl oyee
wel fare benefit plan' and 'welfare plan' ... by identifying
certain practices which do not constitute enpl oyee welfare
benefit plans.” 29 CF.R 8 2510.3-1(a)(1)(21993). Thus, 29
C.F.R 8 2510.3-1(j) provides:
the terns 'enpl oyee welfare benefit plan' and 'welfare plan’
shall not include a group or group-type insurance program
offered by an insurer to enployees or nenbers of an enpl oyee

organi zati on, under whi ch:

(1) No contributions are made by an enpl oyer or
enpl oyee organi zati on;

(2) Participation [in] the programis conpletely
voluntary for enpl oyees or nenbers;

(3) The sole functions of the enpl oyer or enpl oyee
organi zation with respect to the programare, w thout
endorsing the program to pernmt the insurer to
publicize the programto enpl oyees or nenbers, to
coll ect prem uns through payroll deductions or dues
checkoffs and to remt themto the insurer; and

(4) The enpl oyer or enpl oyee organi zation receives no
consideration in the formof cash or otherwise in
connection with the program other than reasonable
conpensati on, excluding any profit, for adm nistrative
services actually rendered in connection with payrol
deducti ons or dues checkoffs.
Group health insurance prograns that satisfy each of these four
criteria fall within a "safe harbor” of insurance programnms
excluded from ERI SA coverage. Ginpo, 34 F.3d at 152. Because a
renovi ng def endant bears the burden of proving the existence of
federal jurisdiction, see Dukes, 57 F.3d at 359, Geater Atlantic

has the burden of proving on this Mdtion to Renmand that the



i nsurance program at issue here fails to neet at |east one of the
criteria.*

W note at the outset that Greater Atlantic has clearly
failed to satisfy its burden with respect to the second and
fourth criteria. W find nothing in the record to contradict
both Plaintiff's and Jeffrey's assertions in their respective
affidavits that participation in the Plan was conpletely
voluntary. See Aff. of Mchael Byard at  7; Aff. of Jeffrey
Byard at 1 3. Indeed, it appears that enployees could
di scontinue their menbership in the Plan sinply by stopping their
nont hly paynents to Jeffrey. As to the fourth criteria, Geater
Atl antic suggests that Byard Signal received "consideration in
the formof |oan" when it used enpl oyee prem um paynents to cover
t he conpany's ot her expenses. Defendants cite no authority
i ndicating that such a "loan" (in a non-interest bearing checking
account) constitutes "consideration in the formof cash or
ot herw se" under the regulation, and we find that it is not
conpensation of the type contenplated by the regul ation.

G eater Atlantic contends that the Plan fails to satisfy the

first criteria because Byard Signal contributed to the prem um

* Qur Court of Appeals has dealt with this safe harbor
regul ation just once, in a brief footnote of an opinion affirmng
the single decision of our Court to construe and apply the
regulation. See Shiffler v. Equitable Life Assur. Soc. of US. ,
663 F. Supp. 155, 160-61 (E.D.Pa. 1986), aff'd, 838 F.2d 78, 82
n.4 (3d CGr. 1988). W have therefore turned for guidance to
ot her federal courts, relying especially on recent decisions of
the United States Courts of Appeals for the First, Second and
Sixth Crcuits.




paynents of its enployees. It relies on Jeffrey Byard's
adm ssion that, for exanple, $140 woul d be sufficient paynent for
a $145 prem um and the $47.84 di screpancy in Septenber 1993
bet ween the cash deposited and the check issued by Byard Signal
to Geater Atlantic for premuns that nonth. Plaintiff argues
that this evidence is insufficient to carry Defendants' burden
for several reasons. First, Jeffrey Byard testified that "nore
times than not" his brothers' paynents exceeded the total anount
due. The occasions when they did not constituted nere "errors in
adm ni stration"” and did not constitute a "program... under which
contributions are made by an enployer." 29 C.F.R § 2510. 3-
1(j). Second, Septenber 1993 was the only nonth in which there

was a shortfall. Relying on Gino v. Blue Cross/ Blue Shield, of

Vernont, 34 F.3d 146 (2d Cr. 1994), Plaintiff argues that a
single prior contribution does not defeat safe harbor status.

W disagree with Plaintiff that treating $140 cash as
sufficient paynment for a $145 premiumwas a nere "error in
adm ni stration." Rather, it appears to have been Byard Signal's
practice to accept paynents rounded up or down to the nearest
five or ten dollar increment. Nonetheless, Geater Atlantic has
failed to point to evidence disproving Jeffrey Byard's claim
that, on the whole, the brothers contributed nore than was

necessary, not less.®> Further, we are convinced by the Second

> |t appears that any discrepancy in a given nonth for a

particul ar enpl oyee woul d have been no greater than $5. Such a
smal |, occasional shortfall, even if it were not made up for by
prior and subsequent overpaynents, would be de minims in the
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Circuit's rationale in Ginp that the single $47.84 discrepancy

i n Septenber 1993 does not defeat safe harbor status. In Gino,
the enpl oyer had paid the entire premumfor one of its
principals in the first year its insurance plan was offered, and
had contri buted 50% of the premumfor two of its principals "for
a period of a year or two ending roughly a year before the
[district court] hearing." [d. at 150. The district court found
this evidence sufficient to defeat safe harbor status, but the
Second Circuit disagreed. First, "the regulation's use of the
present tense ('No contributions are made ...."') strongly
suggests that past paynents do not forever preclude application
of the safe harbor provision." 1d. at 153 (enphasis in
original). Second, the court explicitly rejected the argunent
that a "contribution in any anount to any of its enpl oyees' costs
of insurance at any tine is enough to deprive an enpl oyer
foreverafter of the safe harbor of the DOL regulations.” 1d. at
152. Such a "reading of the regulation is pointlessly
unforgiving." Id. at 153. It would be simlarly "pointlessly
unforgiving" here to allow the single $47.84 shortfall in
Septenber 1993 to deprive the Plan of safe harbor status. W

t herefore conclude that Defendant has failed to carry its burden

with respect to the first criteria.

context of brothers in business together. See Riggs v. Smth,
953 F. Supp. 389 (S.D.Fla. 1997)(finding enpl oyer's paynent of
menbership fee to Chanber of Commerce, through which enpl oyees
pur chased i nsurance, "so indirect and de minims as not to
constitute a 'contribution'").
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As to the third criteria, Geater Atlantic argues that the
"numerous adm ni strative functions" perforned by Jeffrey Byard in
connection with the Plan defeat safe harbor status.

Specifically, Geater Atlantic points to Jeffrey Byard's "record
keepi ng, docunentation of eligibility, notification of
cancel l ation and reinstatenent of benefits, as well as contacting
Greater Atlantic regarding paynent of prescription benefits, and
to discuss eligibility information." Defs.' Mem at 19.

Plaintiff argues that the case | aw denonstrates that such tasks
fall squarely within what is permtted by the regul ati on.

As noted supra, in order to fall within the safe harbor, the

regul ation requires that

[t] he sole functions of the enployer ... with respect to the
program are, w thout endorsing the program to permt the
insurer to publicize the programto enployees ..., to

coll ect prem uns through payroll deductions ... and to remt

themto the insurer
29 CF.R 8 2510.3-1(j)(3). Considering only this |anguage,
Jeffrey Byard' s adm nistrative functions appear to go beyond the
scope of this provision. However, courts have broadly construed

this language in |ight of the policy underlying the regul ation

generally. The First Crcuit explained this policy in Johnson v.

Watts Requlator Co., 63 F.3d 1129 (1st G r. 1995):

[t] he safe harbor dredged by the regulation operates on the
prem se that the absence of enployer involvenent vitiates

t he necessity for ERI SA safeguards. |In theory, an enployer
can assist its work force by arranging for the provision of
desirabl e coverage at attractive rates, but, by conplying
with the regulation, assure itself that, if it acts only as
an honest broker and remains neutral vis-a-vis the plan's
operation, it will not be put to the trouble and expense
that neeting ERISA's requirenents entails.

12



ld. at 1133; see also id. at 1134 ("the Departnent of Labor has

call ed the enployer neutrality that the third facet evokes 'the
key to the rationale for not treating such a programas an
enpl oyee benefit plan ...."")(quoting 40 Fed. Reg. 34,526).
Thus, the Johnson court held that
an enployer will be said to have endorsed a program... if,
in light of all the surrounding facts and circunstances, an
obj ectively reasonabl e enpl oyee woul d concl ude on the basis
of the enployer's actions that the enployer had not nerely
facilitated the program s availability but had exercised
control over it or nade it appear to be part and parcel of
t he conpany's own benefit package.
Id. at 1135. Applying this standard, the First Grcuit concl uded
that the district court had not clearly erred by finding safe
har bor status where the enployer, in addition to perform ng those
payrol|l and publicizing tasks explicitly permtted by the
regul ati on, undertook the follow ng adm nistrative duties:
[the enpl oyer] issued certificates to enrolled enpl oyees
confirmng the comrencenent of coverage, maintained a |ist

of insured persons for its own records, and assisted [the
insurer] in securing appropriate docunentati on when clai s

eventuated .... [by] filling out the enployer portion of the
claimform inserting statistical information maintained in
[the enpl oyer's] personnel files ..., and keeping track of

enpl oyee eligibility. [The enployer] would follow up on a
claimto determne its status, if [the insurer] requested
that [the enployer] do so, and woul d occasionally answer a
broker's questions about a claim
ld. at 1136. The court agreed with the district court's hol di ng
partly because "[the enployer] perforned only adm nistrative
t asks, eschewing any role in the substantive aspects of program
design and operation .... [and taking no part] in drafting the
pl an, working out its structural conponents, determ ning

eligibility for coverage, interpreting policy |anguage,

13



i nvestigating, allow ng and di sall ow ng clains, handling
litigation or negotiating settlenents.” 1d. The First Crcuit
reasoned further that these "admnistrative functions fit
confortably within the Secretary's regul ati on" because
[a]ctivities such as issuing certificates of coverage and
mai ntaining a list of enrollees are plainly ancillary to a
permtted function (inplenmenting payroll deductions).
Activities such as answering brokers' questions simlarly
can be viewed as assisting the insurer in publicizing the
plan. Qher activities that arguably fall closer to the
line, such as the tracking of eligibility status, are
conpletely conpatible with the regulation's ains [of
enpl oyer neutrality].
Id. Finally, the court upheld the finding of no endorsenent
despite the enployer's recommendation to its enployees as "an
attractive program"™ [d. at 1141.
The Sixth Grcuit adopted the rational e and hol di ng of

Johnson in Thonpson v. Anerican Hone Assurance Conpany, 95 F.3d

429 (6th Cr. 1996). Finding that the "First Crcuit's approach
in Johnson is directly in keeping with Congress' intentions in
enacting ERI SA, " the court agreed that

where the enployer 'offends the ideal of enployer
neutrality' as a result of its |evel of involvenent, ERI SA
is properly invoked. 'Were, however, the enployer
separates itself fromthe program nmaking it reasonably
clear that the programis a third party offering, not
subject to the enployer's control, then the safe harbor may
be accessible.'’

14



Id. at 436 (quoting Johnson, 63 F.3d at 1133 and 1137).°% The
court then held that "a finding of endorsenent is appropriate if,
upon examning all of the relevant circunstances, there is sone
factual showi ng on the record of substantial enployer involvenent
in the creation or admnistration of the plan.” Thonpson, 95
F.3d at 429. The court went on to vacate the entry of sunmary
judgnent for the insurer on the grounds that material issues of
fact existed where it was uncl ear whether the enployer "acts as
an adm nistrator" or "participates in either devising the terns
of the policy or in processing clains." 1d. at 437.

Foll owi ng the hol dings and rationale of the First Grcuit in
Johnson and the Sixth Grcuit in Thonpson, we find that G eater
Atlantic has not satisfied its burden of proving that Byard
Signal has "offend[ed] the ideal of enployer neutrality” in this
case. It was undoubtedly clear to Byard Signal's enpl oyees that

the Plan was a "third party offering, not subject to [Byard

Signal's] control."” Johnson, 63 F.3d at 1137; Thonpson, 95 F. 3d
at 436. Indeed, the enpl oyees thensel ves sel ected the

Partnership Plan fromthe range of options that G eater Atlantic
made avail able. Further, Jeffrey Byard's adm nistrative tasks

woul d not | ead "an objectively reasonabl e enpl oyee [to] concl ude

® In so holding, the Sixth Grcuit inplicitly rejected the

Fifth Grcuit's analysis in Hansen v. Continental ins. Co., 940
F.2d 971 (5th Gr. 1991), which relied on the enployer's intent
in determ ning endorsenent. The Sixth Circuit agreed with the
First Grcuit that the proper focus was on the point of view of

t he reasonabl e enpl oyee. 1d. at 436; Johnson, 63 F.3d at 1137 n.
6.
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that [Byard Signal] had not nerely facilitated the programs
availability but ... nade it appear to be part and parcel of the
conpany's own benefit package." Johnson, 63 F.3d at 1135.
Jeffrey Byard's adm nistrative role was no nore active than the
enpl oyer in Johnson, and may have been | ess so. For exanpl e,
whereas the Johnson enpl oyer appears to have regularly assisted
in the clains process, Jeffrey Byard appears only to have done so
on several occasions, hel ping to process prescription
rei mbursenents for Plaintiff (and possibly for their brother
Kevin, as well).’ Jeffrey's other administrative tasks
constitute no nore "substantial enployer involvenent in the ...
adm ni stration of the plan", Thonpson, 95 F.3d at 429, than the

enpl oyer in Johnson.®

" Such assistance resenbles the "isolated, and apparently

voluntarily undertaken, activity"” found not to anmobunt to
"official enployer involvenent” in du Mirtier v. Massachusetts

Ceneral Life Ins. Co., 805 F.Supp. 816 (C.D.Cal. 1992). In du
Mortier, the enployer had actively tried to secure benefits from
the insurer for an enpl oyee who spoke only Spani sh. ld. at 821

The court held such activity insufficient to defeat safe harbor
status because the "third requirenment is ainmed at ferreting out
situations where the enployer is taking sonme position or doing
some things on behalf of or in coordination with the insurer or
admnistrator.” 1d. In this case, Jeffrey Byard was clearly
acting on behalf of and in coordination with his brothers, not
Greater Atlantic. The sane can be said of Jeffrey's assistance
in having Plaintiff reinstated on the Pl an.

8 The method of collecting prem uns used here invol ves no
nore substantial enpl oyer involvenent than the nethods explicitly
permtted by the regulation. In Hensley v. Philadelphia Life
Ins. Co., 858 F.Supp. 164 (MD. Ala. 1994), the enployer and
enpl oyee (who were uncle and nephew, respectively) had a simlar
cash rei nbursenent arrangenent. The court found that the third
criteria was not violated, concluding that "[t]o literally
require a payroll deduction or dues checkoff even when the sane
thing is acconplished by the nethod used here woul d be an

16



Def endant cites cases that are clearly distinguishable. In

Menorial Hospital Systemv. Northbrook Life Ins. Co., 904 F.2d

236 (5th G r. 1990); Brundage-Peterson v. Conpcare Health
Services Ins. Co., 877 F.2d 509, 511 (7th Gr. 1989); and

Fugarino v. Hartford Life and Accident Ins. Co., 969 F.2d 178

(6th Cr. 1992), the enployer paid a significant portion of sone
or all enployees' prem uns, thereby violating the first criteria.

In Shiffler v. Equitable Life Assur. Soc., 663 F. Supp. 155

(E.D.Pa. 1986), aff'd, 838 F.2d 78 (3d Cir. 1988), the plan was
"presented to enployees as a plan belonging to [the enpl oyer's]
benefits package and specifically endorsed by [the enployer]."
663 F. Supp at 161; see also 838 F.2d at 82 n. 4. In Hansen v.
Continental Ins. Co., 940 F.2d 971 (5th G r. 1991), the court

found that the enployer had endorsed the plan where the enpl oyees
recei ved a bookl et enbossed with the enployer's corporate |ogo
whi ch descri bed the policy as the conpany's plan ("our plan").
Id. at 974; see also Johnson, 63 F.3d at 1129 ("In the difference

between 'our plan' and 'a plan' |lies the quintessential neaning
of endorsenent."). W therefore find that Defendant has fail ed

to carry its burden with respect to the third criteria.

CONCLUSI ON
We conclude that Defendant has failed to prove that the

i nsurance plan at issue here is governed by ERISA thus it is

unjustified hyper-technical application of formover substance."”
ld. at 166. W agree.
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unnecessary to address whet her the Conpl aint asserts clains that
fall within ERISA's civil enforcenent provisions. Lacking
subject matter jurisdiction over this action, we deny Defendant's
outstanding Mdtion to Dism ss and remand the case to the Court of
Common Pl eas for Phil adel phia County. An appropriate O der

foll ows.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A
M CHAEL BYARD, : CIVIL ACTI ON
Plaintiff, :
VS. : NO. 96- 8338
QUALMED PLANS FOR HEALTH, I|NC.,
f/k/ a GREATER ATLANTI C HEALTH
SERVI CE, INC., QUALMED PLANS
FOR HEALTH OF PA, INC., f/k/a
GREATER ATLANTI C HEALTH SERVI CE,
INC., and GREATER ATLANTI C HEALTH
SERVI CE, INC. ,

Def endant s.
ORDER

AND NOW this day of May, 1997, upon consideration
of Plaintiff's Mdtion to Remand to the Phil adel phia County Court
of Common Pl eas (Docunent No. 5), Defendants' response, and
Plaintiff's reply thereto, it is hereby ORDERED i n accordance
with the attached Menorandumthat the Mdtion is GRANTED. This
matter is hereby REMANDED to the Court of Conmon Pl eas for
Phi | adel phi a County.

| T 1S FURTHER ORDERED t hat Defendants' Mtion to Di sm ss
(Docunment No. 2) is hereby DEN ED as MOOT.

BY THE COURT:

J. CURTIS JOYNER, J.



